UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
COOK | NLET BELUGA WHALE, et al.
Plaintiffs,
V. . Gvil Action No. 00-1017 (JR)
WLLIAM M DALEY, Secretary, '
U S. Departnent of Commerce, et
al. ,
Def endant s,

CI TY OF ANCHORAGE, et al.

| nt er vener - Def endant s.

MEMORANDUM

This Adm nistrative Procedure Act case presents a
chal l enge to the decision of the Secretary of Comrerce and the
Nati onal Marine Fisheries Service (NVFS) to |list the Cook Inlet
Bel uga Whal e as “depl eted” under the Marine Mamral Protection
Act, but not as “endangered” or “threatened” under the Endangered
Species Act (ESA). The Secretary determ ned that the recent
Bel uga Whal e popul ati on decrease, which everyone agrees is
attributabl e al nost exclusively to over-hunting, can be arrested
using the statutory protection afforded “depl eted” marine manmal

species and a legislative noratoriumon Native Anerican takings.!?

! A tenporary legislative noratoriumon Native Anerican
t aki ngs of Cook Inlet Beluga Wales was signed into | aw May 21,
1999. Pub. L. 106-31, § 3022, 113 Stat. 57, 100. The noratorium
was made permanent in Decenber, 2000. Pub. L. 106-553, 8§
1(a)(2), 114 Stat. 2762 (Dec. 21, 2000). Because the statute



Because the plaintiffs have not sustained their burden of show ng
that that determ nation was “arbitrary, capricious, an abuse of
di scretion, or otherwi se not in accordance with law,” summary

judgnment will be entered in favor of the governnent.

Fact ual and Procedural Backqground

The Cook Inlet Beluga Whal e (Del phi napterus |eucas) is
a genetically distinct, geographically isolated mari ne nmamal
with a remmant popul ation that inhabits Cook Inlet fromlate
April or early May until October or Novenber. NVFS estimates
that in the md-1980"'s, between 1000 and 1300 whal es i nhabited
the inlet. Today, the population is estimted at between 300 and
400 whales. It is not disputed that the single nost significant
factor in the popul ation decline has been Native Anerican
hunti ng: NMFS estimates that between 1995 and 1997 the Native
Ameri can subsi stence harvest averaged 77 whal es per year. That
is why, in March 1999, the plaintiffs filed a petition to |ist
the Cook Inlet Beluga Whal e under the Endangered Species Act

(ESA) . 2

contains an exception for takings under a cooperative agreenent
bet ween NMFS and the affected Al aska Native organi zations, the
protection it affords (or fails to afford) is co-extensive with
that of the MWPA |i sting.

2 The nami ng of the Cook Inlet Beluga Wale itself as a
plaintiff is acknow edged by the Court as a beau geste, but it
has no | egal significance. Hawaii’'an Crow v. Lujan, 906 F. Supp.
549, 551-53 (D. Hawai’'i 1991).
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The Endangered Species Act del egates to the Secretary
of Commerce the authority to determ ne whether fish, wildlife, or
pl ant species should be |isted as endangered or threatened. A
species is “endangered” when it is in “danger of extinction
t hroughout all or a significant part of its range,” and it is
“threatened” when it is “likely to becone an endangered species
within the foreseeable future.” 16 U S.C. 88 1532(6), (20),
1533(c). The Secretary’'s ESA determ nation is made on the basis
of five statutorily prescribed factors, any one of which is
sufficient to support a listing determnation. 16 U. S. C.

1533(a) (1).

Wthin thirty days of plaintiffs’ request for an ESA
listing, the NVFS published formal notice that action under the
ESA “may be warranted.” That notice triggered a one year status
review period.® On Cctober 19, 1999, the NWMFS published a
proposed rul e, not under the ESA, but under the Marine Mamal
Protection Act (MWA), to list the whale as “depleted.” (The
final rule was issued May 31, 2000). Under the MWA, 16 U S.C
8 1362, the Secretary can designhate a species as “depleted” if
the species is |listed as endangered or threatened under the ESA

or if the Secretary determines that the stock is belowits

3 Plaintiffs’ conplaint that defendants viol ated the ESA
by waiting nore than a year to nake their final decision has been
nmoot ed by the issuance of final agency action. Natural Resources
Def ense Council v. Nuclear Regulatory Commin, 680 F.2d 810, 814
(D.C. Cr. 1982).
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Opt i mum Sust ai nabl e Popul ation. Once a marine manmal has been
listed as “depleted,” the Secretary is authorized to promul gate
regulations limting takings by Native Anericans, but a listing
under the MWPA does not have the regul atory, econom c and
environmental fallout of a listing as “threatened” or
“endanger ed” under the ESA

On June 22, 2000, the NVFS determ ned that an ESA
l[isting was “not warranted.” It is that determ nation which, in
plaintiffs’ subm ssion, was “arbitrary, capricious, an abuse of

di scretion, or otherwi se not in accordance with [aw"”

Argument
“I'n exercising its narromy defined duty under the APA,
the Court nust consider whether the agency acted within the scope
of its legal authority, adequately explained its decision, based
its decision on facts in the record, and considered the rel evant

factors.” National Park and Conservation Ass'n v. Stanton, 54 F.

Supp. 2d 7, 11 (D.D.C. 1999). Plaintiffs argue that the agency
decision in this case inproperly applied the law and facts to the
five-factor determnation; failed to apply the best scientific
and commerci al data avail able; and inproperly considered
political and econom c factors.

|. Statutory Factors




A decision whether or not to list a species shall be
made “solely on the basis of the best scientific and conmerci al
data available . . . after conducting a review of the status of
the species and after taking into account those efforts, if any,
bei ng made by any State or foreign nation.” 16 U S.C. 8§ 1533(Dh).
Applying this standard, the Secretary nust |ist a species as
endangered or threatened if “any of 8 1533(a)(1l)’'s five factors

are sufficiently inplicated.” Southwest Center for Biological

Diversity v. Babbitt, 215 F.3d 58, 60 (D.C. Gr. 2000). Each of

the five factors is considered bel ow

(A) The present or threatened destruction,
modification, or curtailment of the species’ habitat or range.

The agency’s conclusion that “no indication exists that
the range has been, or is threatened with being nodified or
curtailed to an extent that appreciably dimnishes the val ue of
the habitat for both survival and recovery of the species,” 65
Fed. Reg. 38778, 38781 (June 22, 2000), was not arbitrary or
capricious. There is no dispute that the Cook Inlet, the whale’'s
habi tat, has changed over tinme in response to the increasing
demand of nunicipal, industrial, and recreational activities, but
there is no record basis for concluding that these changes have
had a deleterious effect on the whale. Plaintiffs can point only
to the fact that the whales have increasingly inhabited the upper

inlet in recent decades. The agency concedes that this change in



whal e behavi or m ght be in response to human activities, but no
data suggest that the change threatens extinction. The agency is
not required to conduct further testing to determ ne the effect
of various environmental factors, such as oil drilling, on the
whal e popul ation. “The ‘best avail able data’ requirenent makes
it clear that the Secretary has no obligation to conduct

i ndependent studies.” Southwest Center for Biological Diversity,

215 F. 3d at 60.

(B) Overutilization

Al'l agree that Native Anmerican harvesting has been the
nost significant factor in the declining whale population. The
agency has found “that a failure to restrict the subsistence
harvest would |ikely cause CI beluga whal es to becone in danger
of extinction in the foreseeable future.” 65 Fed. Reg. 38778,
38783 (June 22, 2000). But the agency has al so concl uded t hat
“overutilization” does not support ESA listing because it has
been stopped -- by designating the whale as “depl eted” under the
MWPA. Plaintiffs attack that conclusion as unreasonabl e.

Al though plaintiffs are correct that the agency has
used | ow popul ati on as evidence to support other |isting
decisions, NMFS is not required by law to list any species with a
historically small or a declining population, and the NVFS
decision in this case is not inconsistent with agency precedent.

It seens clear that the agency nust list under the ESA (1) if the



current popul ation qualifies as “threatened” or “endangered”

wi t hout considering any further decline, see, e.qg., Friends of

the Wld Swan, Inc. v. U S. Fish Wldlife Services, 945 F. Supp.

1388, 1398 (D. Or. 1996) (the agency “determ nes for listing
deci si ons whet her a species ‘1s an endangered species’”); 65 Fed.
Reg. 26167, 26171 (May 5, 2000) (listing white abal one where the
popul ation decline resulted in “extrenely | ow reproduction
chances); 57 Fed. Reg. 47620, 47620 (Cct. 19, 1992) (ESA listing
not warranted where “given present abundance estimates and | evels
of take, [] the population will remain viable in perpetuity”), or
(2) if the current population will continue to decline, even with
the MMPPA listing, to levels warranting |listing, see, e.q.,

Def enders of Wldlife v. Babbit, 958 F. Supp. 670 (D.D.C 1997)

(requiring listing where | ynx popul ation not only had declined
fromits historic nunbers, but was continuing to decline). But
nei ther of those conditions has been shown to exist.

|f the noratoriumfails to control Native American
harvesting in the future, ESAlisting will be warranted. That
much is agreed. But plaintiffs have been unable to point to
anything in the record indicating that the current whale
popul ation is unsustainable if the harvest is indeed restricted
successfully. Nor have plaintiffs successfully rebutted a study
by Breiw ck and DeMaster (1999), who exam ned the effects of

stochastic events on the popul ati on dynam cs of small popul ations



of whal es subject to subsistence harvests and reported no
extinctions in populations with maxi num environnent stochasticity
and a 3 percent harvest rate. 65 Fed. Reg. 38778, 38782-38783
(June 22, 2000). Plaintiffs disagree with Breiw ck and DeMast er
and cite to Dr. Lande (whose declaration was stricken as extra-
record material) for the proposition that NVFS did not have the
necessary data to nodel stochastic events. Even if Dr. Lande’s
opi ni ons had been before the agency, however, “[w hen specialists
express conflicting views, an agency nust have discretion to rely
on the reasonable opinions of its owm qualified experts even if,
as an original matter, a court mght find contrary views nore

persuasive.” Mrsh v. Oregon Natural Resources Council, 490 U. S.

360, 378 (1989). \Whether the Breiw ck and DeMaster study was an
adequat e nodel or not and whether its substitution of additional
nortality for random events was reasonable or not are the sorts

of agency decisions courts will rely on unless “there is ‘sinply
no rational relationship’ between the nodel chosen and the

situation to which it is applied.” Anmerican Iron & Steel

Institute v. Environnental Protection Agency, 115 F.3d 979, 1004

(D.C. Gr. 1997).

Plaintiffs argue that harvesting will still occur even
after the MWA “depl eted” |isting because sone hunting wll be
perm tted under co-nmanagenent agreenents between the agency and
Native American organi zations and some hunting will occur
illegally. Proposed regul ati ons governi ng co- nanagenent
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agreenents, however, limt Native Anerican hunts to two strikes
annual ly, 65 Fed. Reg. 59164, 59165-66 (COct. 4, 2000), and there
IS no reason to believe that the MWA s enforcenent nechani sns,
which are identical to those of the ESA, will be less effective
in controlling illegal takings. Plaintiffs concerns are
reasonabl e, and enforcenent should be carefully nonitored, but
the record contains support for the agency’s concl usion that
future takings will be mniml and that the current population is
sust ai nabl e.

(C) Disease or Predation

The agency concedes that both di sease or predation
“occur in the C beluga popul ation and may affect reproduction
and survival,” but it has concluded that these factors are not
causing the stock to be threatened or endangered. 65 Fed. Reg.
38778, 38781 (June 22, 2000). Plaintiff has not shown that
conclusion to be arbitrary or capricious. Nothing in the record
i ndi cates that di sease threatens recovery of the Beluga Whal e
stocks. Plaintiffs have not rebutted the agency’ s finding that
“[n]o quantitative data exist on the |evel of renovals fromthis
popul ation due to killer whale predation or its inpact.” [d.
“Even if the available scientific and commercial data were quite
i nconclusive, [the Secretary] may -- indeed nust -- still rely on

it at that stage.” Southwest Center for Biological Diversity,

215 F. 3d at 60.



(D) Inadequacy of Existing Regulatory Mechanisms

We have found nothing in the record, and plaintiff has
identified nothing, showing that there are inadequacies in
exi sting regul atory mechanisnms or, if there were, what the
effects of such inadequacies would be. Plaintiffs argue that the
MWPA is inadequate to ensure that illegal hunting does not occur
and to adequately protect Cook Inlet from damagi ng devel opnent
activities, but that argunent sinply asserts plaintiffs’ policy
preference for a renedy under the ESA and begs the question of
whet her ESA listing is required.

(E) Other Natural or Manmade Factors Affecting its
Continued Existence

Plaintiffs argue that there are many other factors --
strandings, oil spills, takings through commercial fishing,
effects of pollutants, ship strikes, noise, urban runoff, etc. --
that put the species at risk and that it was arbitrary and
capricious for the agency to determne that “[t] he best avail able
information . . . indicates that these activities, alone or
cunmul atively, have not caused the stock to be in danger of
extinction and are not likely to do so in the foreseeable
future.” 65 Fed. Reg. 38778, 38783 (June 22, 2000). They point
to a snippet in the record indicating that “other factors could
be contributing to the decline,” AR D545, at § 5, and argue that

the agency failed to adequately consider the cunul ative effects
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of all of the potential factors conbined with the snal
popul ation size of the Cook Inlet Beluga Whale.

It is true that the absence of “conclusive evidence” of
a real threat to a species does not justify an agency’s finding

that ESA listing is not warranted. Defenders of WIldlife, 958 F

Supp. at 679. But neither is listing required sinply because the
agency is unable to rule out factors that could contribute to a
popul ation decline. It was not arbitrary or capricious for the
agency to place its principal reliance on the cessation of Native
Anerican hunts and the Breiw ck and DeMaster conclusion that the
Cook Inlet Beluga Wal e popul ation could sustain itself, even

accounting for stochastic events.

1. Oher Argunents

(A) IUCN Criteria

The agency’s decision is not rendered arbitrary by the
fact that criteria adopted by the International Union for the
Conservation of Nature and Natural Resources (I UCN) woul d have
supported a different conclusion. The IUCN criteria are wdely
used, by NMFS anpong others, to classify species that are at a
high risk of extinction. But the agency’s obligations arise
under the five statutory criteria of the ESA, and not the | UCN

criteria. The agency adequately explained its decision to depart
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fromthe I UCN recomendation in its final decision. 65 Fed. Reg.
38778, 38779 (June 22, 2000).
(B)Political Considerations
Plaintiffs’ allegation that the listing decision was

i nperm ssibly affected by political considerations is not
supported by the record. The record does contain an agency
menorandum reciting that the whales “presently neet sone or al
of the qualifications for listing under both the ESA and MVPA, "
and stating that one of the advantages of an MWA listing is that
“interest anong the Al aska congressional del egation is high,
whi ch opposes an ESA listing.” AR D309 at 1-3. And, one of the
agency’s own experts stated that the evidence “towards a listing

are conpelling” and that “nost know edgeabl e scientists
woul d support a listing decision in the absence of politics.”
AR-F25 at 2. These bits of evidence show that the agency’s
decision was a difficult one and that political considerations
may have been lurking in the corridors. They do not establish
that, but for “politics,” the whale woul d have been |isted under
the ESA or that political considerations became part of the
deci si on nmaki ng process.

An appropriate order acconpanies this nmenorandum

JAMES ROBERTSON
United States District Judge
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COOK | NLET BELUGA WHALE, et al.

Plaintiffs,

V. . Gvil Action No. 00-1017 (JR)

WLLIAM M DALEY, Secretary, .
U S. Departnent of Commerce, et
al.

Def endant s,
CI TY OF ANCHORACE, et al.

| nt er venor -
Def endant s.

ORDER

Upon consi deration of the cross notions for sunmary
j udgnment and of the whole record, it is this __ day of August,

2001,

ORDERED t hat defendants’ notion for sumrmary judgnent
[#32] is granted. It is

FURTHER ORDERED that plaintiffs’ notion for sunmary
judgnment [#30] is denied. And it is

FURTHER ORDERED that intervenors’ notions for sunmmary

j udgnent [#37, #40] are granted.

JAMES ROBERTSON
United States District Judge
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